SPIRIT LAKE TRIBE

P.O. BOX 359 ¢ FORT TOTTEN, ND 58335 « PHONE 701-766-4221  FAX 701-766-4126

December 12, 2025

SENT VIA FAX: (701) 776-6942

Board of Commissioners
Pierce County North Dakota
240 2™ Street SE, Suite 6
Rugby, North Dakota, 58368

RE: Opposing Dakota SAO II, LLP’s Application for Conditional Use Permit for Swine Farm.
Dear Board of Commissioners:

On behalf of the Spirit Lake Tribe, I am writing to submit our comments to the conditional use
permit application submitted by Dakota SAO II, LLP for the construction of a new gestation-farrowing
swine farm (referred to hereinafter as, “Hog Farm”). This letter incorporated and supplements the
comments submitted in the October 30, 2025 letter from the Spirit Lake Tribe Environmental
Protection Administration. The Spirit Lake Tribe requests a rehearing of this matter in light of the
many errors in the decision, the lack of a comprehensive written decision, and the failure to fully
mitigate the hazards that will be caused by the Hog Farm.

The Spirit Lake Tribe is affected by this proposed Concentrated Animal Feeding Operation
(CAFO) because of the potential detrimental effects it could have on the water quality of Hurricane
Lake and its neighboring connected lakes such as Devils Lake, recreation and tourism, and the
even higher risk of flooding due to the outlets being shut off from insufficient water quality being
sent down stream.

As discussed in detail below, this conditional use permit application fails to meet applicable
North Dakota statutory requirements as well as the governing regulations of the Pierce County
Planning & Zoning Council. We reviewed Dakota SAO II’s conditional use application, the minutes
of the November 5, 2025 public hearing before the Pierce County Planning & Zoning Council and the
minutes of the November 13, 2025, public hearing before the Pierce County Board of Commissioners.
Notably, the Planning & Zoning Council unanimously voted on November 5, 2025 to deny the
conditional use permit application, while the Board of Commissioners voted 3-2 on November 13,
2025 to approve said application. Even though the Planning & Zoning Council acts in an advisory
capacity, the Board of Commissioners at a minimum, should have explained why it rejected the
Planning & Zoning Council’s unanimous recommendation.

As a foundational matter, pursuant to Article 4, §4(1)(a-f) of the Pierce County Planning and
Zoning Regulations, the Board of Commissioners shall not grant any conditional use permit application
unless all of the following conditions are found to be present:
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a. The conditional use will not be detrimental to or endanger the public health, safety
or general welfare;

b. The existing permitted uses in the area will not be substantially impaired or
diminished by the establishment of the conditional use;

c. The conditional use will not impede the normal and orderly development of the
surrounding property for uses permitted in the district;

d. Adequate utilities, access roads, drainage, and other necessary site improvements
have been or are being provided;

e. Adequate measures have or will be taken to provide access and exit so designed as
to minimize traffic congestion in the public roads and streets; and

f. The conditional use shall conform to all provisions of the district in which it is
located.

Similarly, the Pierce County Planning and Zoning Regulations governing the approval criteria
of a conditional use permit to construct and operate a new Hog Farm requires: “The operator of a new
facility ... to locate, construct, operate and maintain the facility so as to minimize, reduce or abate
effects of pollution on environmental resources and on public safety and health.” See Article 2,
§11(1)(c)(1) of Pierce County Planning and Zoning Regulations.

From a review of the publicly available records, the Board of Commissioners apparently did
not make any affirmative findings that Dakota SAO’s conditional use application met every one of the
baseline conditions, set forth in Article 4, §4(1)(a-f) of its regulations. In fact, residents opposed to the
Hog Farm project expressed strong concerns about water contamination, detrimental health care
impacts and effects, diminished property values that will result from the project, the putrid odors
created by the project that will interfere with air quality and fresh air enjoyment, and the colossal
amount of water usage required for the project which could detrimentally impact existing water uses,
and water supplies the community relies upon, to name a few. One resident testified that the water
usage at the project site will be comparable to 40% of the City of Rugby’s usage and wondered
what will happen to the site if company pulls out mid-construction.

The Board of Commissioners apparently approved Dakota SAO’s conditional application
without specifically addressing these concerns/objections. Clearly, this process has lost sight of a
baseline regulatory requirement placed on Dakota SAO to locate, construct, operate and maintain the
facility so as to minimize, reduce or abate effects of pollution on environmental resources and on public
safety and health. From the public record, Dakota SAO merely made broad, lofty statements about
health, safety and the environment without specifically addressing the myriad of concerns raised by
community members.

Similarly, the public record for this conditional use permit demonstrates that the project does
not comply with the other key Pierce County Planning and Zoning Regulations. In particular, the
setback requirements set forth in Article 2, §11(2)(a)(i) of said regulations were not specifically
addressed or dealt with by the Board of Commissioners, as follows:

=  Water Resource Setbacks: The operator of a new animal feeding operation that has more than
1,000 animal units shall not locate or establish that operation:
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» Within 1,200 feet [0.227 miles] of a private ground water well which is not owned by the
operator or within 1,500 feet [0.284 miles] of a public ground water well, which does not
have a delineated source water protection area.

» Within 1,000 feet [0.19 miles] of surface water which is not included in a source water
protection area.

Several residents who stated they live within a mile of the project site testified at the public
hearings on this conditional use permit of their concerns with their wells. These concerns were
summarily ignored with no apparent response or reference to them, and without making sure the ground
water well setback requirements were met. More disconcerting was Board of Commissioners’ rejection
of the comments and production of maps and citation to the North Dakota Century Code showing that
Hurricane Lake, located within a 1/2 mile of the project site, is a source water protection area that is
entitled to the 1.5-mile heightened setback surface water protection. Given the massive amount of
water required for this project, the enormous amount of manure this project will produce yearly, and
impacts on a federally protected wildlife area (Hurricane Lake refuge), this project should be also
regulated by the Clean Water Act and a NPDES permit should be required.

Lincoln Larson, the closest resident to the site discussed numerous health conditions listed in
studies showing correlation to living near a CAFO, including autoimmune diseases, hyperthyroidism,
asthma, allergies, and decreased life expectancy. He also stated that the Waterfowl Protection Area is
¥ mile from the site and discussed the expected amount of waste to be produced yearly. He showed
on a map that the application lacked a setback near a ravine, and he shared pictures of the ravine after
a past rain, showing that it flows directly into Hurricane Lake and then into two other protection areas.
Another commenter similarly pointed out that the Hurricane Lake area is a wildlife protection area and
within one-mile of the project site and therefore is entitled to a 1-mile setback set forth in Article 2, §
11(2)(a)(1)(2) of the Pierce County Planning and Zoning Regulations.

However, the Board of Commissioners apparently did not take these comments into account
even though such comments, if considered and analyzed, should have resulted in a finding that Dakota
SAO’s conditional use application failed to meet the Pierce County’s applicable setback requirements
for protected surface waters.

Incidentally, the Pierce County Planning and Zoning Regulations clearly disadvantage rural
residents who live outside the boundaries of incorporated cities and towns and who lack access to a
public water system by only requiring a 1,000-foot setback for nearby CAFOs, rather than having a
1.5-mile setback from any incorporated city that has a population of 500 persons or less and from
any platted subdivision with ten (10) or more residences. The rural residents impacted by this new
proposed Hog Farm should be entitled to the same 1.5-mile setback protection. Obviously, the
way the regulations are crafted, these very residents and others similarly situated are often targeted
for siting of these CAFOs because these residents have substantially diminished protections under
the current regulations. They deserve better and their governmental bodies should be acting to
protect their interests.

*  Odor Setbacks:
» The operator of a new facility for an animal feeding operation shall not locate that operation
within the extra-territorial zoning jurisdiction of an incorporated city.
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» An owner of property shall locate and establish a residence, business, church, school, public
park or zone for residential use so as to provide a separation distance from any existing
animal feeding operation. The separation distances, or setbacks, are listed in the following
table. An owner of property who is an operator may locate the owner’s residence or business

within the setbacks.

Setback Distances for Animal Feeding Operations

Number of Animal Units Other Animal
Hog Operations Operations
Fewer than 300 None None
300- 1,000 0.50 mile 0.50 mile
1,001- 2,000 0.75 mile 0.50 mile
2,001- 5,000 1.00 mile 0.75 mile
5,001 or more 1.50 miles 1.00 mile

» The operator of a new animal feeding operation shall locate the site of that operation from
existing residences, businesses, churches, schools, public parks, and areas of property that are
zoned residential so as to exceed the corresponding listed setback from these places.

Despite the numerous comments and testimony from residents regarding the anticipated rancid
odor that will result from the construction of this Hog Farm and the related setback requirements set
forth in the Pierce County Planning and Zoning Regulations, the Board of Commissioners did not make
any finding on this important factor, nor did it make any determinations on whether the applicable odor
setbacks applied or require placing any mitigating conditions on the conditional use permit.

In addition, to the substantive deficiencies with Dakota SAO’s conditional use permit
application, we note that there are a number of technical defects with said application, including:

=  Compliance with NDCC §11-33-02.1.(d) — Dakota SAQ’s application fails to
describe the location of the proposed Hog Farm as required by ND Century Code

because the said application does not include or specify setback distances.

= Compliance with NDCC §11-33-02.1.a.(2) — SAQO’s application fails to
specifically include a statement that “crops, vegetation, forage growth, or
postharvest residues will not be sustained in the normal growing season over any
portion of the lot or facility.

» Compliance with Article 2, §11(3)(a)(v)(1) of Pierce County Planning and
Zoning Regulations - Dakota SAO’s applications on its face fails to show
compliance with the financial assurance bond requirements. Without showing
that Dakota SAO posted a bond, the public cannot be assured that this important
requirement has been satisfied.

The Board of Commissioners is constrained by its prevailing regulations, which command that
“no building structure or land shall be used, occupied, erected, constructed, moved, reconstructed or
structurally altered except in conformity with all of the regulations for the district in which it is

located.” See Article 2, §2 of Pierce County Planning and Zoning Regulations.

Given the
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comments and testimony provided to the governing county boards pointing out the deficiencies of
Dakota SAO’s proposed Hog Farm, the Board of Commissions should have denied this
application, as submitted.

In conclusion, for the reasons set forth in this letter, the Spirit Lake Tribe strongly opposes
Dakota SAQO’s conditional use permit and will continue to weigh in with the ND Department of Health
and the ND Department of Environmental Quality, the other permitting agencies overseeing this Hog
Farm Project.

Sincerely,

A ook

Chairwoman Lonna J. Street
Spirit Lake Tribe



